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" The de01s1on has beenhaﬂed by busmess whlch pre-z

fers the spegdand effi
resolvmg claim¥
nient- cortraets. But consumer advoeates suggest. the
decision -closes the door on- many:-sniall:dollar comn#
‘sumer claims ‘and allows corporatlons to perpetrate
frauds unchecked

ency of bilateral arbitration:for

What Went Wrong for Plamt_lffs" Panelist F. Paul Bland,

senior attorney at PublicJustice who has htlgated many
cases’ 1nvolvmgg class’ actiop waivers in arbitration
agreements §aid‘if ‘he’ could. have chasiged' anythmg
about the presentation o ‘the case he would have pre-
ferred to see.a dlfferen se go before ’the ‘Supreme
Court..

“What went: wrong with thls case [at’ the' Supreme
Court] was that-it- was the single worst imaginable ve-
hicle for this issueto come up;’”:Bland said.

If ‘the case had come from the California Supreme
Court, rather than the Ninth Circuit; then the plaintiffs
would have won; Bland said. Justice Clarence Thomas
has said on repeated occasions that Section 2: of the
FAA does not apply inr state court, Bland said: Thomas’s
view, coupled with the'four votes in the dissent to Con-
cepcion, would have ‘mearit a holding of no preemption,
he said:’

“My take on-Justice Thomas is that he is not the most’

flexible guy. I think thaf he’s got the ﬂex1b1hty of a po-
tato chip and I think he is going to stick to that rule;”
Bland said..

Secondly, Bland said in Concepcion, the plamtlffs
had no evidence whatsoever the arbitration agreement
at issue was unconscionable. He would have preférred
to see the Coneff v. AT&T Corp., 620 F. Stpp. 2d 1248
(W.D. Wash. 2009), casé go to the court.

ing from eonsumer:and- employ:

I that .case, there was overwhelmmg proof that de-:
spite the bells and whistlés‘in AT&T’Siarbltranon ‘agree:
ment only an.1nf1mte51ma1 humber-of arbltratlon clal, 18

fc : is;

of-Jaﬂ-free card 'hé sa1d

will V'ndlcatlon of nghts Theory Gam Tractlon" Bland;,
said<he: thought an argument still existed that; Concep-'
cion:does not apply instate cotirt;. But he:said; the \more,-
important-outcome will-be wheéther Concepcion, ‘
tially- overturned=-without saying-so—the lini _
Supreme :Gourt:¢ases that. says arbitration:clauses’ are.
only-enforceable:when people can effectlvely vmd1cate
their statutory rights;.

“‘Under this=“‘vindicafion: of nghts’ ? th SEY, Bland said,

class action bansir arbitration agreeifients Should fiot:
be enforced in.thé liniited:subset of cases where plains
tiffs’ lawyers: have hatd. evidence that it would be too’
costly to pursue an individual aetion, and, therefore; a:
class -4ctioni is the' only mechanism that would: allow
plamtlffs to effectlvely vmdlcate thelr statutory rlghts

cion' with' these cases. I ‘sort of thlnk that Jutice
[Antonin] Scalia car say thmgs that'he thinks and if he
meéant to overturn these cases, I am sure that he could
have happily typéed those words 1 in,” Bland said.

Bland- did -acknowledge however: that plaintiffs- ‘had.
yet-to.win a‘case on the vindication: of rlghts theofy: -

iy fact, the U.S. Couit of ‘Appeals for the ‘Eleverith'
Circuitin Cruz v. Cingular Wireless LLC, 648 F.:3d 1205
(11th €ir. 2011) (12 CLASS- 776, 8/26/1 1) had recently
rejected the ‘theory—even’ when the plalntlffs had
proven only a very small’ number
dicated their rlght to pursue’ aim- through arbltra-‘
tlon -

“[The Eleventh Clrcult] said‘wé don’t care. They sald,
Concepcion is like the end of time. It’s like the asteroid
striking the earth, and the dinosaurs are all dead;”
Bland said.

Panelist Andrew J. Pincus, a partner at Mayer Brown
in Washington, D.C., who argued the Concepcion case
for AT&T before the Supreme Court; said as a legal
matter, the “effective - vindication” cases are-all federal
causes of action because they involve federal-statutory
rights:

“The inquiry is: Did Congress preclude the applica-
tion of thé'FAA to those causes of action? Some courts
have said'that we might find that those claims are not
arbitrable if they cannot be vindicated. This was argued
recently, and we shall see what the ¢ourts décide;” Pin-
cus said.

Pincus ‘said that creating a factual record in every’
single case showmg whether claims can be pursued in-
dividually in a cost-effective manner would be a very
time-consuming and difficult undertakmg “I ‘think
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that’s why lower courts-are saying we are not going to
do that.”

Second: Circuit Case to Watch. ThlS issue has been
raised inthe Second Circuit i in.In re American Express
Merchants’ Litigation, No. 06-1871 (12 CLASS 198,
3/11/11),. -where, Bland said; plaintiffs have ‘shown that
pursuing their antitrust claims,in arb1trat1on on an indi-
vidual basis would: cost:$500; 000 each:.. Because of that
h1gh cost; _the plaintiffs kely could 3 otl pursue_;thelr

g ]
held unenforceable, the. pla1nt1ffs have ed.’
ond Circuit has asked for briefing in: hght of Concep-
cion and has.yet to rule.

“If the fmdmg thereis that. you have to enforce the
class. action ban because the. 1925 Congress -[that .en-
acted the FAA] thought that arbltratlon clauses are
more important thén any othet 7, incli 1e-anti
trust laws; than ‘it is very hatd ‘to imagine’ any case
Wwhere ‘d class action ban “¢ould’ ever be eliminated,”
Bland sa1d “That caseis about as extrémeé as they
come.’

Ifthe ‘Supreme Court were to uphold such a ruling,
then “thé arguments for congressional action would be
overwhelmmg at that’ pomt ” Bland said.

More Arbitration Fllmgs Coming? Pincus also said that
just because people have not -filed many arbitration
claims in the past does not mean it is not an effective
vehicle and they will not do so in the future,

For example, he:said, ‘pre:Concepcion, plaintiffs:law-
yers were focused on filing class actions. Now  that
many ‘of -those suits ‘are barred; going forward, those
sarne lawyers mlght be-willing to pursue more arbltra-
tion claims, especially when the arbitration agreements
offer the- poten’ual for generous awards.

For examiple, he sdid, the AT&T arbitration agree-
ment provides double fees and a bonus if AT&T stone-
walls a claim, hesaid, and those incentives might spur
more-claims.

The Shakeout After Wal-Mart. The panel next dis-
cussed what 1mpact the blockbuster decision in. Wal-
Mart Stores Inc. v. Dukes, 131 S. Ct. 2541 (2011) (12
CLASS 519, 6/24/1 1), will have on class certification de-
cisions.

In Wal-Mart, the Supreme Court held.5-4 the pro-
posed class of 1.5 million female Wal-Mart employees
lacked commonality under Fed. R. Civ. P. 23 (a)-for their
employment discrimination .claims. The court-also held.
9-0 backpay was not-available under Rule 23 ®).Q).

Panehst Joseph M. Sellérs, -partner at Cohén Milstein
Sellers & Toll PLLC in Wishington, D.C., who argued
the Wal-Mart case béefore the Supreme Court said that
some courts will find the Rule 23 (a) portion of the Wal-
Mart decision is specific to the unusual facts of that
case.

-But-in one of the first circuit court of appeals deci-
sions. to come out, the U.S. Court of Appeals for the
Ninth-Circuit embraced the Wal- Mart decision, In Ellis
v. Costco Wholesale Corp:, No. 07-15838. (9th.Cir: Sept:
16, 2011) (12 CLASS 866, 9/23/1 1), the Ninth Circuit va-
cated class certification ini a nationwide employment
sex discrimination case. The appeals court found the
district couit did not- analyze the commonality require-
ment correctly and €rred in certifying a class seeKing
backpay under Rule 23 (b) (2)

Panelist Mark":
Crutcher LLP‘,"“S

our class junsprudence has cha g d . Perry said.
That’s not: going to happen in every'case; ‘Perry said.
“The tendency is to find what distinguishes cases and.to
see where those holes.lie;” he said: “That s what we are‘
gomg tosee play out” AR ome

In‘fe.Zurn Pex Plurhbmg: - i 'ty;:Lttlgatlon,
644 F.3d-604 (8th Cir. 2011) (12 CLASS 629, 7/22/11),
that a full inquiry under Daubert.v. Merrill Dow Phar-
maceuticals Inc., 509 U.S. 579 (1993), was not appropri-
ate at‘the class cernflcatlon stage;.Sellers said.. .

"The: Eighth Circuit’s, décision/ flew'in: the face of Wal-
Mart, where Justice. Scalia said in dicta,* T].he district:
court concluded that Daubert. did .not. ‘apply: to. expert
testnnony at the cemflca‘aon stage. of class- actlon pro-
ceedings. We doubt that is so.” .

Perry noted a “fundamental.we dness” to.the plam—
tiffs’ resistance to applylng Daubert. at the. certification
stage since they will have to make the showmg at trlal
He sees it-as “a'blatant admission. that no one ever in-
tends to bring these cases to trial.””

Sellers agreed” with Perry that ) othmg in Federal
Rule of Evidence 702 refers’ lication at i
stage of litigation, but the rationale fc g aubert 1§ more
compelling atthe trial stage. = < .°

Sellers said the Wal-Mart’ dec1510n is gomg 1o driveé
up the amount of dlscovery and. htlgatlon over experts.

“I think that the decision makes the differénce be-
tween a merits trial and-class certification smaller. We
are edging closer and closer to merits adjudication, at
the class certification stage,” he said.

Perry agreed that .in general, Wal- Mart caps.a trend
that at the certification. stage there is more -démanded of
plamtxffs—-and defendants as.well.. - L

“The evidentiary record .in the pla1 e.was
huge [in. Wal-Mart).. If, that wasn’t enough théen what
will be? This will have an effect on the ¢ expense 51de of'
the ledger,” Perry said.

Defendant’s Right to Affirimative’ Defenses. The' panel-
ists dlsagreed about ‘What the decision portended for
cases in which: defendants may bring” affifmative de-
fetfises.

Professor John €. Coffee Jr. of Coluiibia Law:School
in"New York $aid in-his presentatlon edrlier in the day
that after Wal:Mart; it is possiblé courts ‘will: find: that
affirmative defenises defeat class: certification by tilting
the balance so that individual issues predominate or by
making the:case unmanageable.

‘But Sellers: said* he: thought:this ‘portion of thé opin-
ion- would have.limited application because the Su-
preme Court anchored the right to assert affirmative de-
fenses in the language of: Title; VII.of-the 1964 Civil
nghts Act: “There is a. ment1on +due <proeess, but
there is né. citation to: due process,”” he: 'said,

Pérry said -the court’s approach in Wal-Mart was-
compelled by the- Rules Enabling Act, which- says ‘that a
class action cannot change substantive law, =

If a defendant has an individualized defense under
the substaritive law, then it may not be dispénsed with
in & class action,. .Pérry. said. Hé said this rule. -may- be
difficult to administer at the distriét court level, which
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