
Irends 
Supme Coth 

Dust Settling After Dynamite SCOTIJS Term, 
Conepcion and Mil-Mart Effects- Debated 

IF,u 
 wo resonding wris 

the ’c1äss ’ätidn-. defØnØbar ’do’ IiÔI 	earl 
spell the end of class ations panelists from both 

sides of the aisl ’agreed -dilting. a panel:’ Oct. 14 at th� 
Aæe’riªh Bar sbiatiO’n’ i5thAnnuäl NtibæaFInsti-
tüte oil Class Actions. 

The panelists provided an update on the status of liti 
gation following the decisions in AT8T MoM’lity LLC v 
Concºpcion and Wal Mart Stores ma v Dukes as well 
as pred,ctions about hoW courts may interpret these 
touchstone decisions 

In its 5-4 decision earlier this year in Concepcton 131 
S. Ct. 174Q (2011) (12 CLASS 362, /13/11), the’u-
preme cout, held the Fepralbtxat&ç Act AJ,. 
U.S.C.* 1,et seq., preethpted.a Califorhia stat law that 
rendered p cia tipn vaiyers in consumer con-
tiactsincoscionable, aiid so üiorceale., 

.The de.oisionhas been.,halled by business, hich.pre-. 
fers the speed’and.efficiency ’of,  bilateral arbitration ’fdr 
resolving claims arimg frOm consumer and employ 
mŒnt contracts. Rut consumer advocates .suggest: the 
decision closes the door on .man’sniall-dollâr con 
sumer claims and allows corporations to perpetrate 
frauds unchecked. 

What Went Wrongfor Plaintiffs? Panelist F. Paul Bland, 
senior attorney at. Public Jtthtice.who has litigated many 
cases involving class action waivers, in arbitration 
agreerneilts, said ’If. Iiº2 could -have cha–iºd anything 
about the presentation of the caset  he would have pre 
ferred to see, ’a different- cse o- :hQfore thStiprØme 
Court. 

"What went wrong with this case [at the ’Supreme 
Court]- was that ’it was -the-  single Worst imaginable ve-
hicle for this issue 4o come up," Bland said. 

If ’the case had come from ’the California Supreme 
Court, rather than the Ninth ,Circuit, then’ the plaintiffs 
would have won, ’Bland said. Justice -Clarence Thomas 
has said on repeated occasions that Section 2 of the 
FAA does not apply in state court, Bland said Thomas’s 
view, coupled with the four votes in the dissent to Con
cepcion, would have meant a holding of no preemption, 
he said. 

"My take on Justice Thomas is thaf he is not the most 
flexible guy. I think that he’s got the flexibility of a po-
tato chip and I think he ’is going to stick to that ul6," 
Bland said. 

Secondly, Bland said in Concepcion, the plaiatiffs 
had no evidence whatsoever the arbitration agteeniŁnt 
at issue was unconscionable. He would have preferred 
to see the Coneff V. AT&T Corp., 620 F. SUpp. 2d 1248 
(W.D. Wash. 2009), case go to the court. 

In that :case there was ’OVerwheliniiiprOof that. de= 
spite, the bells and Whistlea in A-T&T’iatbitration.agre’e. 

rit 	
: 

me only ati.iflfinitesimalnuthber’ofai’bitration claims 
could go forward on an individual basis Bland said 
"Withdüt-a class action, AT&T basically hada.get*out 
ofjail-ifrºŁ cªid," he said;  

Will Vindication of Rights Theory Gain Traction? Blªnd 
said.the thought .an’ aigbment still existed:that,Concep-
cion does not apply in state court But he said the more 
impo4ant -outcome -wiWbe whetjiex (Zoncepcion ssen-
tially overturne&-without saying so�the line of U.S 
Supreme ,�oürt;cases:’,that says arbitration- clauses are, 
ofll.:ºnfor,ceableivhen people can effectively vindiaate 
their statutory rigbts. 

Under this "indi8Æfionô’frigh’ts"-th’eoiy, Bland-said, 
class action bans in arbitratioft agteeihdnts should not 
be enforced in the limited s’übS’et- of Pass where plaih 
tiffs’ là ers hävŁ hard evidence that it Would’ be too; 
costly to pursue an individual action, and, therefore a 
class -action is the only mechanism tj’iat- would, allow 
plaintiffs: to effectively vindicate their, statutory tights. 

There are courts that are saym that Concepcion 
overturns all these Supreme Court cases We are going 
to argue that it would be better to harmonize Concep 
cion with these cases I sort of think that Justice 
[Antonin] Scalia can" say things that’he thinks and if h 
meant to overturn these cases, I am sure that he could 
have happily typed thoŁ words in," Bland said. 

Bland did acknowledge however: that plaintiffs- had 
yet-to win a case on the vindication- of rights theory: 

in fact, the U.S. Court ’of Appeals for the ’Eleventh  
Circuit .inCruz v. Cingu1àrWireless LLC, 648 F.3d 1205 
(11th Cir. ’2011) (12’ CLASS- 776,1/26/11) had recently 
rejected the theory�even when the "plaintiffs had 
proven only -a; very small number of onsimers had vim’ 
dicated their right to pursue a’ claim through arbitra-
tion. 

"[The Eleventh Circuit]’saidwe don’t care. They, said 
Concepcion is like the end of time. It’s like the astetoid 
striking the earth, and the dinosaurs are all dead," 
Bland said. 

Panelist Andrew J. Pincus, a partner at Mayer Brown 
in Washington, DC., who argued the Concepcion" case 
for AT&T before the Supreme Court, said as a legal 
matter, ’the "effective vindication" cases are all federal 
causes of action because they involve federal -statutory 
rights. 

"The inquiry is: Did Congress preclude the applica-
tion of the FAA to those cÆüses of action? SOme ’courts 
have said ’that we:  might find that those claims are not 
arbitrable if they cannot be vindicated. This Was argued 
recently, and we shall see what the courts decide’ ’ Pin-
cus said. 

Pincus ’said that creating a factual record in very’ 
single case showing whether claims can be pursued in-
dividually in a cost-effective manner would be a very 
time-consuming and diffiCult undertaking. "I think 
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that’s why lower courts are saying we are not going to 
do that." 

Second Circuit Case to Watch. This issue has been 
raised in the Second Circuit injn re American Express 
Merchants’ Litigation, No. 06-1871 (12 CLASS 198, 
3/1 1/1’1, where, Bland said, plaintiffs have shown that 
pursuing their antitrust claims in arbitration on an mdi 
viluàl basis would c’ost$500,000 each: - -Becaus6.of that 
high cost the plaintiffs likely could not pursue their 
statutory rightsand so the arbitration clause should be 
heId uqenforc’eable, the plaintiffs have argued. TbeS’ec. 
ond Circuit has asked for briefing in light; of Concep-
cirt and has yet to rule. 

"If the finding there, is that  you have to’ e,nforQe the 
class action ban because the.  1925 ,Congress, [tbat  en-
acted the’ FAA] thought that arbitratiOn clauses are 
more impOrtant than any other� law   in , cluding the anti-
trust ’la, than it is very hard ,  to ithagih’ ’any case 
where ’a class action bah - could’ ever be eliminated’ 

I Bland said. "That case is abOut as extreme ’as they 
come." 

If the Supreme Court were to uphold such a ruling, 
then "the arguments for congressional action would be 
overwhelming at that point," Bland said. 

More Arbitration Filings Coming? .Pincus also said that 
just because people have not filed many arbitration 
claims ,in the past does notmean it is not an effective 

ey vehicle and . th  will not d, 
0 
 so in the future. 

�For example, he. said, ’pre-Concepcion, plaintiffs law-
yers were focued on filing class actions. Now that 
many of those suits ’are barred, going forward, those 
same lawyers might be willing to pursue more arbitra-
tiQn claims, especially when the arbitration agreements 
offer the potential for generous awards. 

For example, he said, the’ AT&T arbitration agree-
ment provides double fees and, a bonus if AT&T stone-
walls ’a claim, he said, and those incentives might spur 
more claims. 

The Shakeout After Wal-Mart. The panel net dis-
cussed what impact the :  blockbuster decision in Wal-
Mart Stores Inc. v. Dukes, 131 S. Ct. 2541 (201�  1) (12 
CLAS’S519, 6/24/11), will have on class certification,de-
cisions. 

In Wal-Mart, the Supreme Court held 5-4 the pro-
posed class .of 1.5 million female Wal-Mart employees 
lacked commonality .  under Fed. R. Civ. P. 23 (a) -for their 
employment discrimination claims. The court’ alsO held 
9-0 backpay was not available under Rule 23(b2). 

Panelit Joseph M. Sellers, - partner at Cohen Milstein 
Sellers &. Toll PLLC in Washington, D.C., who argued 
the Wal-Mart case before the Supreme ,Court, said that 
some courts will find the Rule 23(a) portion of the Wal-
Mart decision is specific to the unusual facts of that 
case. 

But in one of the first circuit court of appeals deci-
sions Ao come out, the U.S. Court of Appeals for the 
Ninth-Circuit embraced the Wal-Martdecision. In Ellis V. 

Costco Wholesale Corp.’, No. 07-15838(9th Cir Sept; 
16, 2011) (12 CLASS 866, 9/23/11), the Ninth Circuit va-
cated class certification in a nationwide employment 
sex discrimination case. The appeals court found the 
district cOurt did not analyze the commonality require-
ment correctly and erred in certifying a class seeking 
backpay under Rule 23(b) (2). 

Panelist Mark ’AhPerr5r, partner,  at Gibson’, Dijih & 
Crutcher LLP, said that in Ellis the Ninth Circuit to. 

 ok a 
strong and abrupt about face ’They took the two by 
four to the head wrong and said we had it before, and 
our class jurisprudence has changed," Perry said 

That’s not- going to happen in every’ case, Perry said. 
"The tendency is to find what distinguishes cases and-to 
see where those holes, lie 3-" he said "That’s what we are 
going to see play out."  

Daübert Analysis at, Certification Stage? :For example 
the U S Court of Appeals for the Eighth Circuit held in 
In ’re,Zürn P Plurnbing’Prbdüc’ts Linbility,Litigatio:n,.. 
644 F.3d 604 (8th Cif, 2011) (12’ CLASS 629, 7/22/1I), 
that a full inquiry under Daubert,v. ’Merrill Dow Phar-
maceuticals Inc.’, 509 U.S. 579 (1993),-was not appropri-
ate atthe class certification stage;. Sellers said. 

The 1 Eighth Circuit’s decision flew in the face of Wal 
Mart,.where Justice SŁaliä said in dicta,:" [Tjhe: district 
court concluded that Daubert did not ’apply:.to, expert, 
testimony. at. the certificatipn stage. of clas-açtion pro-
ceedings. We doubt that .is so." , , , - 

Perry noted a, "fundamental weirdness" to the plain-
tiffs’ resistance to applying DaubertatthC certification 
stage since ,they will have to make the showing attrial.  
He sees it as "a blatant admission, that no one ,ever in-
tends to bring these cases to trIal." 

Sellers agreed with Perry thatnothing in Federal 
Rule of Evidence 702 refers to application at a certain1.
stage of litigation, but the rationale for Daubert is more 
coniplling at the ’trial ,stage. 

Sellers said the Wal-Màrt decision is gding ’to drhiØ 
up the amount of discovery and  litigation over experts. 

"I. think, that the decision makes the differØncØ be-
tween a merits trial and: class certification Smaller. We 
are edging closer and closer to merits adjudication at 
the class certification stage," he said. 

Perry agreed that in general, Wal-Mart caps a trend 
that at the certification stage there is more demanded ’of 
plaintifft�and defendants .as. .welL  

"The evidentiary record in the plaintiff’s,, case. w 
huge [in W61-Mdrtj., If that,’wasn’t’. enough,’_ then,’ whatI  
will be? This Will have an effect on the expense ’side of 
the ledger," Perry said. 

Defendant’s Right to Affirmative Defenses. The panel-
ists disagreed ’about what the decision portended :for 
cases in which defendants may bring affirmative ’de-
fetises. 

PtofesSor John C. COffee’Jr. of Colui’bia Law School 
in’ New York said in his presentation earlier in the day 
that after WalMaft it. is pOssible Ourts will: find that 
affirmative defenses defeat, class certification’ .by tilting 
the balance so that individual issues. predominate or by 
making the. case. unmanageable. 

But ’Sellers’ said he thought :this ’portion of. the opin-
ion would have limited application because the Su 

ffi preme Court anchored the right to assert armative de-
fenses in thp  language of Titic ; ’VlI - the 1,94 Civil 
Rights ACt. "There is a .mention i Of::due ;proces,’ but 
there is no citation todue’prdcess," he’said. 

Perry said ’the court’s approach in Wal-Mqrt was 
compelled by the Rules Enabling Act, which-s -  ay§ that a 
class action cannot change substantive  laW. 

If a defendant has an individualized defense under 
the substantive law, then it may not be dispensed with 
in a’ class’ action, Perrysaid.:1,ie. said this nile-may- be 
difficult to administer at the distriºt"Cdurt level, whiCh 
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