1120 (Vol. 40, No. 20)

WASTE CONTROL & CLEANUP

“The Forest Services acknowledges, and we have
recognized, that mining rights may not be unreasonably
restricted in the performance of Forest Service duties,”
the court concluded.

The Ninth Circuit opinion was by Judge Richard A.
Paez and joined by Judges Pamela Ann Rymer and Tho-
mas G. Nelson.

The Rogue River-Siskiyou National Forest consists of
about 1.8 million acres located in Southwestern Oregon
and Northern California.

By Roserr C. Cook

Text of the U.S. Court of Appeals for the Ninth Cir-
cuit’s Siskiyou Regional Education Project v. U.S. For-
est Service decision is available at http://
www.ca9.uscourts.gov/datastore/opinions/2009/05/07/
06-35332.pdf.

Mining

BLM Ordered to Produce Added Documents
About Impact of Colorado Uranium Leases

documents requested under the Freedom of Infor-

mation Act by two environmental groups con-
cerned about uranium mining on federal land in Colo-
rado, a federal court held (Information Network for Re-
sponsible Mining v. BLM, D. Colo., No. 06-cv-2269,
4/28/09).

At issue are records BLM provided to the Department
of Energy that the department used to prepare an envi-
ronmental assessment for the federal Uranium Leasing
Program in western Colorado.

Judge John L. Kane, of the U.S. District Court for the
District of Colorado, ruled April 28 that BLM has not
carried out its burden of showing that redacted material
was properly withheld under the act’s deliberative pro-
cess privilege, known as FOIA Exemption 5.

The court ruled that BLM would have to produce ad-
ditional records and justify to the court why they were
not produced under FOIA.

It also held that BLM violated the Freedom of Infor-
mation Act by failing to respond in a timely manner to
the request for records, by failing to conduct a reason-
able search for documents and by withholding infor-
mation without adequately demonstrating it was ex-
empt from disclosure.

The Information Network for Responsible Mining
(INFORM) and Colorado Environmental Coalition filed
a July 13, 2006, request with BLM’s Colorado State
FOIA Officer. :

The two groups sought records concerning the envi-
ronmental assessment prepared by the Energy Depart-
ment for the Uranium Leasing Program the department
manages on government lands in western Colorado.

BLM administers many of the federally owned lands
in the program.

Kane ruled as a matter of law that BLM’s summary
judgment motion was denied, but the summary judg-
ment motion filed by INFORM was granted in part and
denied in part.

The court relied on a U.S. Supreme Court case, U.S.
Department of Interior v. Klamath Water Users Protec-
tive Ass’n, 532 U.S. 1 (2001), and a case from the U.S.

T he Bureau of Land Management wrongly withheld

Court of Appeals for the 10th Circuit, Trentadue v. In-
tegrity Committee, 501 F.3d 1215 (10th Cir. 2007)),
which define the parameters of the deliberative process
privilege.

DOE Leases Land. The Energy Department adminis-
ters 38 lease tracts located in Mesa, Montrose, and San
Miguel counties in Colorado, according to information
posted by DOE.

In 2006, DOE said it was considering three environ-
mental alternatives for how to run the leasing program
over the next 10 years. Its “expanded program” would
continue leasing 13 active tracts to the private sector for
exploration and offer leases on up to 25 inactive tracts
to the domestic uranium industry.

Its “existing program” alternative would allow con-
tinued leasing of the 13 currently leased tracts and the
25 other sites would remain inactive.

The third alternative, the “no action” alternative,
would allow existing leases to expire and return all the
land to BLM.

The assessment was prepared in accordance with the
National Environmental Policy Act to asses the environ-
mental impact of program management strategies.

BLM Ordered to Search for Records. The court ordered
BLM to conduct a search for the documents requested
and to prepare a document known as a “Vaughn Index”
to determine whether information must be disclosed.

The Vaughn Index, which is filed with the court as an
affidavit, identifies each document withheld, states the
exemption claimed, and explains how disclosure would
damage the interests protected by the clan‘ned exemp-
tlon i

The court stated that if the Vaughn Index is inad-
equate to review the BLM claims of (privilege, the court
will review the withheld or redacted documents itself.

Kane stated that the 10th Circuit’s Trentadue holding
required him to disclose all information that could be
segregated and disclosed without exposing the agency’s
deliberative process.

According to DOE, the Uramum Leasmg Program be-
gan after World War II to ensure an adequate reserve of
uranium and vanadium ores for the national defense.

“This was accomplished through various Public Land
Order withdrawals. The Uranium Leasing Program was
initiated to lease the withdrawn tracts of land to private
industry to mine uranium and vanadium ores,” DOE
saxd ~
- BY ROBERT C. Cook

Text: of the DOE Programmatic Envzronmental Assess-
ment is available at http://www.Im.doe.gov/
documents/sztes/uramumleasmg/ULM EA.pdf.

Mining

corpsvof Engineers Suspends Mine Permit
In Southwestern Virginia After EPA Request

he U.S. Army Corps of Engineers on May 7 sus-
T pended a federal permit for A&G Coal Corp. to op-

erate a surface mine in Wise County, Va., accord-
ing to Southern Appalachian Mountain Stewards and
Public Justice, two environmental groups that had sued
the corps over the permit.
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The permit suspension comes in the wake of an April
3 request by the Environmental Protection Agency for
the U.S. Army Corps of Engineers to withdraw the A&G
Coal permit and two others. EPA said the proposed
projects require better consideration of Clean Water
Act protections for streams adjacent to the mines (40
ER 874, 4/17/09).

A&G Coal’s proposal calls for a 1,300-acre surface
mine on Ison Rock Ridge that would result in more than
11 million cubic yards of rock and dirt filling three
streams and nine valleys, Southern Appalachian Moun-
tain Stewards said in a May 7 statement.

The two groups filed a lawsuit against the Corps of
Engineers April 30 to challenge the permit (Southern
Appalachian Mountain Stewards v. U.S. Army Corps of
Engineers, E.D. Va,, 2:09-CV-200RAJ, 4/30/09).

Officials from the Norfolk District of the Corps of En-
gineers and A&G Coal could not be reached for com-
ment. .

Nationwide Permit Approval Questloned Jim Hecker, an
attorney with Public Justice, said in a May 7 news re-
lease that the corps is unlikely to revive the permit. He
also faulted the corps for approving the mine operation
under Nationwide Permit 21, which covers mining.

“Both EPA’s recent objection letter and a recent West
Virginia court decision recognize that the impacts of
mountaintop removal mines like this one are so large
that théy are ineligible for ‘cookie-cutter,” nationwide
permits. We now expect that, if A&G Coal wants to
open this mine, it will have to obtain an individual per-
mit, which will require much more rigorous environ-
mentél review,” Hecker said.

The release added that a permit from the Virginia De-
partment of Mines, Minerals, and Energy would also be
required before mining could begin. The environmental
groups urged the department to reject A&G Coal’s state
permit application.

By Jerr Day

View the lawsutt filed against A&G Coal at http A/
www.publicjustice. net/briefs/SAMSvAnninos_
Complamt 043009.PDF

Brownﬁelds

EPA to Award Nearly $112 Million in Grants
For Cleanup, Land-Revitalization Projects

he Environmental Protection Agency is awarding
T $111.9 million in grants to 252 applicants for new

and ongoing cleanup and land-revitalization
projects through its brownfields programs, EPA Admin-
istrator Lisa Jackson announced May 8.

The funding includes $74.6 million from the EPA
brownfields general program funds plus $37.3 million
from the American Recovery and Reinvestment Act
(Pub. L. No. 111-5) of 2009, according to Jackson’s an-
nouncement. The additional funds allowed the program
to fund 146 grants that otherwise would not have been
funded, according to EPA.

“Cleaning and reusing contaminated properties pro-
vides the catalyst to improving the lives of residents liv-
ing in or near brownfields communities,”” Jackson said.
“A revitalized brownfields site reduces threats to hu-
man health and the environment, creates green jobs,

promotes community involvement, and attracts invest-
ment in local neighborhoods.”

52 Communities Receive Grants. According to EPA,
communities in 46 states, four tribes, and two U.S. ter-
ritories will use the grants to revitalize brownfields,
former industrial and commercial sites where contami-
nation is suspected or confirmed. The goal is “turning
them from problem properties to productive business
and community institutions,” EPA said.

David Lloyd, director of the Office of Brownfields and
Land Revitalization, said that delivering both recovery
act and regular program funds to communities “will
stimulate and accelerate the pace of cleanup and rede-
velopment of brownfields sites, and will create jobs . .
Communities, states, and tribes need this now more
than ever.”

Funds will be awarded during the summer of 2009,
Lloyd said, after EPA regional offices negotiate coop-
erative agreements with grant recipients and approve
their work plans.

The brownfields program began as an administrative
program under EPA’s superfund program, which en-
forces liability and cleanup of the country’s most con-
taminated sites. The program was later authorized un-
der the 2002 Small Business Liability Relief and Brown-
fields Revitalization Act; it provides some relief from
liability for existing environmental contamination to de-
velopers and purchasers.

Assessment grants from stimulus funds, totaling
$25.8 million, will be used to conduct site assessment,
planning, or remediation at brownfields sites, EPA said.
In addition, $41 million in assessment grants will be
awarded from general program funds, EPA said.

Three Categories of Grants Awarded. Three revolving
loan fund grants in the amount of $4 million will be
awarded from stimulus funds, and another $18.6 mil-
lion from general funds. The revolving loan funds capi-
talize local organizations that, in turn, offer ‘“sub-
grants” to carry out cleanup activities.

Stimulus funds totaling $7.5 million will provide
cleanup grants to 39 projects; $15 million will go to 77
other cleanup project grantees from general funds, ac-
cording to EPA.

In all, 252 applicants were selected to receive 389
grants, 104 under stimulus funds totaling $25.8 million,
and 149 under general program funds totaling $41 mil-
lion, according to EPA spokeswoman Enesta Jones.

When availability of economic recovery funds for the
brownfields program was announced in February,
Lloyd said it had received about 700 applications by the
November 2008 deadline for assessment, cleanup, and
revolving loan fund grants. Therefore, he said, the addi-
tional funds would be awarded to applicants from that
pool, rather than re-opening competition for the grant
funds (40 ER 428, 2/27/09).

Lloyd said that “in the coming weeks,” Jackson will
announce additional Recovery Act funding for the
brownfields job training grants program and for supple-
mental revolving loan funds.

The brownfields program encourages cleanup and
redevelopment of an estimated 450,000 brownfields
sites. Since its start, the program has awarded 1,449 as-
sessment grants totaling more than $337.3 million, 242
revolving loan fund grants totaling more than $233.4
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