


 

could is truly frightening."  

 

That possibility is not frightening at all, say business groups supporting the class action challenges.  

 

"The court has not frequently stepped into the area of when it is exactly appropriate to certify [a class 

action], but every time it has, it has been very skeptical of overly ambitious certifications," said Richard 

Samp of the Washington Legal Foundation.  

 

Overly ambitious may also describe the Wal-Mart certification of a class of 1.5 million past and present 

female workers, he said. "My general impression is Wal-Mart will win this case quite handily, and the Court 

will say you can't certify a class when there really isn't a realistic plan that can be drawn up to actually try 

the case," said Samp.  

 

He sees the tobacco petition — Philip Morris v. Scott — as a companion case in some ways to the Wal-

Mart case.  

 

"The Wal-Mart case obviously will affect federal class actions," he explained. "I see the Philip Morris case 

as potentially drawing some strict lines about how far state courts can go and still comply with due 

process. At the end of the day, those rules will never be as tight as Federal Rule [of Civil Procedure] 23, 

because the Supreme Court realizes states have broader leeway to run their affairs. I suspect if the Court 

grants review, it will probably overturn the class certification there, but it will set a floor that is reasonably 

low."  

 

The Wal-Mart case — Wal-Mart Stores v. Dukes — asks the justices two questions: whether it was proper 

to certify a class seeking back pay — monetary relief — under Federal Rule of Civil Procedure 23(b)(2), a 

rule limited to injunctive or declaratory relief, and whether certification under Rule 23(b)(2) was 

consistent with the requirements of Rule 23(a).  

 

In AT&T Mobility v. Concepcion, the justices will decide whether the Federal Arbitration Act precludes 

states from refusing to enforce class action bans within arbitration agreements. (Mayer Brown represents 

AT&T.)  

 

"If the Court does what AT&T wants it to do, it could end up eliminating most of the class action docket in 

this country," said Vanderbilt's Fitzpatrick. The Supreme Court in the 1990s made it difficult to certify 

personal-injury class actions, he explained, so virtually all class actions today occur between parties who 

are in transactional relationships with one another: shareholders and corporations, consumers and 

merchants, employees and employers.  

 

A SHRINKING DOCKET? 

 

Those relationships represent about 70%-75% of the class action docket, he said. Add in employment 

relationships and that's another 10%. "All of those cases could disappear."  

 

Public Justice's Bryant agreed, explaining, "It is potentially more important than Wal-Mart. It goes to the 

very core of what class actions were created to do in terms of damages litigation. That is to make sure 

there is a remedy when companies cheat large numbers of people out of small amounts of money. That's 

the prototypical damages class action. There's no other way justice can be done in those circumstances."  

 

But arguments in the high court did not go well for AT&T, most observers agree. If the company prevails, 

experts predicted, it would be on very narrow grounds.  

 

SKEPTICAL JUSTICES  

 

Fitzpatrick, who recently published an empirical study of every federal class action settlement from 2006 

to 2007, said there is "broad skepticism" on the Roberts Courts of class actions and plaintiffs' lawyers. The 

best examples, he added, were the 2007 ruling in Bell Atlantic v. Twombly, an antitrust class action which 

raised the bar for pleading antitrust conspiracy claims, and last year's Ashcroft v. Iqbal, which applied the 

new pleading standards to all civil actions.  



 

 

In many cases, he said, the Court's conservatives rule in ways that make it harder for class action 

plaintiffs to bring their cases. And, "Among the liberal justices, there is some ambivalence about the class 

action device because you have all these people who don't participate, but they're bound by everything 

that goes on," he added. "There are these very traditional, everyone-entitled-to-his-day-in-court justices, 

who are very reluctant to extinguish an individual's right to sue unless the class action device looks very 

strong in terms of how it treats class members."  

 

Mayer Brown's Parasharami said he doesn't believe any of the justices has a "knee-jerk type of reaction 

against class actions." He pointed to last term's decision in Shady Grove Orthopedics Associates v. Allstate 

Insurance Co., in which Justice Antonin Scalia wrote an opinion whose impact likely means that federal 

courts will entertain certain state-law class actions that could not have been brought in state courts.  

 

There are "many, many issues" in class action litigation creating conflicts among the lower courts, said 

Parasharami, adding that the first question in the Wal-Mart case is a good example of a conflict that has 

been percolating for some time.  

 

"Certainly from the defense bar side, but also from the bar as a whole, we welcome guidance from the 

Supreme Court on these issues which have promoted uncertainty among the lower courts," he said.  

 

Marcia Coyle can be contacted at mcoyle@alm.com. 


